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“Questions that can never be solved ?” (B v Nugent Care Society)

The challenges for the skilled witness in claims relating to historical 

reports of abuse in childhood.



The content of this presentation has been specifically prepared to 
contribute to an educational event.  It is based on my personal 
reflections, in general terms, of work as a skilled/expert witness in 
proceedings relating to claims of psychological injuries resulting 
from abuse experienced in childhood.  

The content and empirical papers referred to are included as 
prompts for participants to consider and to emphasise some of the 
specific issues considered in general when undertaking this work.  

No reliance should be placed on the relevance and applicability to 
any opinions offered historically or in the future for specific cases 
where I have been or may be instructed, or in any other 
professional activities.  

This work has been carried out independently of my role in the 
public sector which is subject to separate governance and 
accountability processes to that governing my independent 
consultancy work. 



Overview

• What are the challenges for the skilled witness ?
• Diagnosis

• Which system – ICD-11 or DSM 5 TR

• Specific considerations in respect of mental disorder

• How is competence determined ?

• Process considerations 
• Available Information

• The background documentation – reliability and reliance on

• Delays and iterative disclosure – is there a clinically plausible explanation ?

• Access to and retrieval of memories

• How to approach the questions in search of ‘solutions’ 
• Recognise both the utility and the significant weaknesses of diagnosis
• Respect the legal tradition, custom and practice and expectation BUT

• Use a broad range of information and consider the limitations of it all
• Pathognomonic processes can be helpful in determining causation and contribution

• Concepts of mechanism of injury and divisibility are perhaps more reevant than 
traditionally recognised



Lewis, S.J., Arseneault, L., Caspi, A., Fisher, H.L., Matthews, T., Moffitt, T.E., Odgers, C.L., Stahl, D., Teng, J.Y. 

and Danese, A., 2019. The epidemiology of trauma and post-traumatic stress disorder in a 

representative cohort of young people in England and Wales.The Lancet Psychiatry,6(3), pp.247-256



Psychiatric damage

Psychological damage

Psychological injury

Reactive psychiatric disorder

Psychological reaction

Psychological effects

Clarity, consistency and working definitions 

of terminology are problematic







Not merely grief, distress or any other 
normal emotion 

(McLoughlin v O'Brian [1983] 1 A.C. 410.)



“There is no blood to be seen, no fracture to be 

examined” 
Turner v Jordan, 2010 WL 2595041 (2010)



A consequence of the fact that diagnosis in a 

psychiatric case depends upon assessment of what is 

reported by the patient is the necessity for the 

psychiatrist confronted by a patient to consider 

whether or not to accept at face value what the 

patient reports. Inevitably there is a disposition on the 

part of the psychiatrist to take as genuine what the 

patient reports, because otherwise it is difficult to 

consider the issue of diagnosis. 

Turner v Jordan, 2010 WL 2595041 (2010) 



“Those bloody books”
(The Government of the United States of America v Julian Paul Assange [2021] EW Misc 1)



It was submitted on his behalf that he was qualified to diagnose mental illness, and 

that his training as a psychologist enabled him to do so.  The Court of Appeal did 

not agree “No doubt his training gave him some insight into the medical science of 

psychiatry. However, not being a medical man, he had of course no experience of 

direct personal diagnosis. He was not qualified to act as a psychiatrist. Mr Irving’s 

evidence was not medical evidence and was not admissable”

Brahams, D., 1983. R v Mackenny and Pinfold. Medico-Legal Journal, 51(2), pp.100-106.



Dr Cochrane stated that these symptoms met the criteria for Post-Traumatic 

Stress Disorder. This was accordingly not a diagnosis, but an observation by Dr 

Cochrane that the symptoms described met the criteria. In any event, Dr 

Cochrane was of course not a psychiatrist or indeed a medical practitioner.

D v D, [2021] CSOH 66

This is not a case where a psychologist is being asked to provide an opinion 

outwith the bounds of their professional discipline, such as a psychiatric 

opinion (R v MacKenny 1983 76 Cr App Rep 271 at 275).

HMA v KB [2022] HCJ 1 IND2018-2693



In our judgment, however, although the learned judge did not 
approach the matter in this way in his ruling, admissibility 
could have been better analysed and justified on the grounds 
that it provided evidence of psychological injury in exactly the 
same way as any doctor might give evidence of physical injury 
consistent with a particular allegation.

Regina v Adam Eden [2011] EWCA Crim 1690, 2011 WL 2582677





Not merely grief, distress or any other normal emotion 
(McLoughlin v O'Brian [1983] 1 A.C. 410.)





Problems with “algorithmic pseudoprecision”

Tyrer, P. ed., 2023. Making Sense of the ICD-11: For Mental Health 

Professionals. Cambridge University Press.

Stein, D.J., McLaughlin, K.A., Koenen, K.C., Atwoli, L., Friedman, M.J., Hill, E.D., 

Maercker, A., Petukhova, M., Shahly, V., Van Ommeren, M. and Alonso, J., 2014. 

DSM‐5 and ICD‐11 definitions of posttraumatic stress disorder: Investigating 

“narrow” and “broad” approaches. Depression and anxiety, 31(6), pp.494-505.

Fischer, I.C., Pietrzak, R.H., Maercker, A., Shalev, A.Y., 

Katz, I.R. and Harpaz-Rotem, I., 2023. Post-traumatic 
stress disorder: rethinking diagnosis. The Lancet 

Psychiatry, 10(10), pp.741-742.

Both prevailing diagnostic 

systems operate with the idea 

that a PTSD diagnosis is either 

present or absent based on a 

specific array of symptoms, and 

individuals with PTSD maintain 

or lose their diagnosis with 

time.





Kleva, C.S., Keeley, J.W., Evans, S.C., Maercker, A., Cloitre, M., Brewin, C.R., 

Roberts, M. and Reed, G.M., 2023. Examining accurate diagnosis of complex 

PTSD in ICD-11. Journal of Affective Disorders.

It is important to note that participants 

were only marginally better than chance 

with accurately endorsing the presence of 

the four shared complex PTSD and PTSD 

features (avoidance, hyperarousal, re-

experiencing, and duration of core 

symptoms)





CSA alters your life trajectory



I have already observed in the course of this judgment that I regard PTSD 

as an indivisible injury. It is far removed from, for example, industrial 

diseases such as noise induced deafness or asbestosis which are known to 

be dose related. That is simply not the case with PTSD. If I cannot say when 

the trigger for the PTSD occurred, it would not be logical to go on to 

conclude that, nevertheless, there can be an apportionment exercise. In any 

event, such would not be legitimate if my assessment is correct that this is 

an indivisible injury.

Leach v North West Ambulance Service NHS Trust 

[2020] EWHC 2914 (QB)



Dose-Response Relationship



Steine, I.M., Winje, D., Krystal, J.H., Bjorvatn, B., Milde, A.M., Grønli, J., Nordhus, I.H. and 

Pallesen, S., 2017. Cumulative childhood maltreatment and its dose-response relation 

with adult symptomatology: Findings in a sample of adult survivors of sexual 

abuse. Child abuse & neglect, 65, pp.99-111.





Cloitre, M., Stolbach, B.C., Herman, J.L., Kolk, B.V.D., Pynoos, R., Wang, J. and Petkova, E., 2009. A 

developmental approach to complex PTSD: Childhood and adult cumulative trauma as predictors of 

symptom complexity.Journal of traumatic stress, 22(5), pp.399-408.







25% of all mental disorder presenting 

in adulthood is attributable to the 

experience of childhood adversity… 

with powerful and often sub-additive 

associations with the onset of many 

types of largely primary mental 

disorders throughout the life course

Green, J.G., McLaughlin, K.A., Berglund, P.A., Gruber, M.J., Sampson, N.A., Zaslavsky, A.M. and 

Kessler, R.C., 2010. Childhood adversities and adult psychiatric disorders in the national 

comorbidity survey replication I: associations with first onset of DSM-IV disorders.Archives of 

general psychiatry, 67(2), pp.113-123.



Genetics form part of a larger puzzle

The high degree of genetic correlation among the psychiatric disorders adds 

further evidence that current clinical diagnostics do not reflect specific 

genetic etiology for these disorders and that genetic risk factors for 

psychiatric disorders  do not respect clinical diagnostic boundaries. 

Brainstorm Consortium, Anttila, V., Bulik-Sullivan, B., Finucane, H.K., Walters, R.K., Bras, J., Duncan, 

L., Escott-Price, V., Falcone, G.J., Gormley, P. and Malik, R., 2018. Analysis of shared heritability in 

common disorders of the brain.Science, 360(6395), p.eaap8757.



Bryant, R. A. (2019). Post-traumatic stress disorder: A state-of-the-art review of 

evidence and challenges. World Psychiatry, 18(3), 259–269

Delayed-onset PTSD, traditionally defined as PTSD that develops at least 6 

months after exposure to trauma, has been described for many years, with 

cases of PTSD reportedly commencing decades after the trauma occurrence. 

Systematic reviews indicate that, of those people who develop PTSD, 

approximately 25% may be delayed onset cases”.





Experiential avoidance – person unwilling to remain in 

contact with private experiences such as bodily 

sensations, emotions, thoughts, memories – and takes 

steps to alter the form or frequency of the contexts that 

occasion them.

Hayes, S. C., Wilson, K. G., Gifford, E. V., Follette, V. M., and Strosahl, K. (1996). Experiential avoidance and 

behavioral disorders: a functional dimensional approach to diagnosis and treatment. J. Consult. Clin. 

Psychol. 64:1152. doi: 10.1037/0022-006X.64.6.1152





Underlying process opinion can be more helpful



Mary, A., Dayan, J., Leone, G., Postel, C., Fraisse, F., Malle, C., Vallée, T., Klein-Peschanski, C., 

Viader, F., De la Sayette, V. and Peschanski, D., 2020. Resilience after trauma: The role of 

memory suppression. Science, 367(6479), p.eaay8477.

PTSD as a Faulty 'Brain Brake’ - suppressing traumatic 

memories is like using a broken brake (the system meant 

to control them).



The CCM model of the risk that CSA confers on psychiatric disorders and sex-

specific outcomes. Lower risk is associated with singular or independently 

occurring mechanisms; higher risk is associated with multiple or co-occurring 

mechanisms

Noll, J.G., 2021. Child sexual abuse as a unique risk factor for the development of psychopathology: The 

compounded convergence of mechanisms.Annual review of clinical psychology, 17, pp.439-464.



There is no contemporaneous record of 

this ever having been diagnosed, 

mentioned, recorded…



Signs and symptoms of mental 

disorders (particularly where 

there are issues re trauma, 

sensitivity and stigma) are 

commonly not recognized or fully 

documented in primary care 

settings.



Around 50% of mental health problems are identified in primary care

“Mental health care involves various sensitive information practices, such as 

people sharing a range of sensitive and potentially stigmatizing information, 

from personal trauma to behavioral patterns. This information can also be 

considered stigmatizing, both publicly and within health care settings."

Gleeson, M., Hannigan, A., Jamali, R., Lin, K.S., Klimas, J., 

Mannix, M., Nathan, Y., O’Connor, R., O’Gorman, 

C.L.O.D.A.G.H., Dunne, C. and Meagher, D., 2016. Using 

electronic medical records to determine prevalence and 

treatment of mental disorders in primary care: a 

database study. Irish Journal of Psychological 

Medicine,33(1), pp.3-12.

Kariotis, T.C., Prictor, M., Chang, S. and Gray, K., 2022. Impact of 

electronic health records on information practices in mental 

health contexts: scoping review. Journal of Medical Internet 

Research,24(5), p.e30405.

Signs and symptoms of mental disorders (particularly where there 

are issues re trauma, sensitivity and stigma) are often not recognized 

or documents in primary care



Weiner, S.J., Wang, S., Kelly, B., Sharma, G. and Schwartz, A., 2020. How accurate is the medical 

record? A comparison of the physician’s note with a concealed audio recording in unannounced 

standardized patient encounters. Journal of the American Medical Informatics Association, 27(5), 

pp.770-775.

In 105 consultations where clinical notes and audio recordings were collected 

there were 636 documentation errors – 181 entries that did not take place and 

455 findings not charted







When pursued in cross examination it was revealed that extensive parts of 

the report which purport, by the conventional grammatical use of quotation 

marks, to be direct quotations from the Mother, are in fact nothing of the kind. 

They are a collection of recollections and impressions compressed into 

phrases created by Dr Harper and attributed to the Mother. They convey to 

the reader of the report only one impression, namely that they represent the 

authentic voice of Mother herself.  ……Within the context of the evaluative 

exercise that the Court is involved in, during care proceedings, the accurately 

reported phrases and observations of the parties themselves are inevitably 

afforded much greater forensic weight than e.g. opinion evidence, hearsay or 

summary by a third party. 

Re F (a minor) [2016] EWHC 2149 (Fam)

Accurate verbatim quotation is essential to support analysis 

of psychological process and impact



Do psychometric 

assessments have no 

utility in assessment 

due to inherent bias 

in injury claims and 

because they lack 

validation on 

samples 

representing similar 

cases ?



No psychiatric explanation for new allegations arising at such a late stage.

Unreliable memory over time

Memories have become distorted with time to fit beliefs

Events acquired new significance

Retrospective re-attribution and reconstruction

Finding patterns where none actually exist 





We tend to remember what we 
consider important.

Inability to remember an event can 
be due to encoding, storage, or 
retrieval failures.

Events that are repeated, 
distinctive or traumatising are 
better recalled then others. 
Central, distinctive, and 
personally significant aspects are 
more likely to be remembered, 
especially if they involve novelty, 
stress, trauma, or pain.

If memories are reported to have 
been ‘recovered’, it is important to 
consider whether the Pursuer’s 
description of their memory is 
consistent with scientific findings 
about what, given their age and the 
nature of the event, could 
reasonably be expected to be 
remembered and the way it is 
remembered.

When there is a delay between an 
event and being asked about it, 
memory can adapt each time it 
is retrieved, so changes and minor 
contradictions over time are to be 
expected. 

Although memory for the gist of 
an event tends to be accurate 
and long-lasting, all memories 

fade over time. 



“All PTSD symptoms are, by definition, intrinsically linked to a specific traumatic event, 

and symptoms either appear as direct, real-time reactions to event reminders”

“….. symptoms are typically triggered by internal or external event 

reminders (i.e., intrusive symptoms or contextual triggers, respectively), 

which, in turn, trigger and perpetuate avoidance and negative alterations in 

cognitions and mood”. 

Schnyder, U. and Cloitre, M., 2015. Evidence based treatments for trauma-related 

psychological disorders.Cham: Springer International Publishing.



Specific parts of trauma memory that cause high levels of emotional distress, that may 

be difficult to recall deliberately to mind, and that are associated with intense reliving 

of the trauma. 

The Significance of Hot Spots

Grey, N., Holmes, E. and Brewin, C.R., 2001. Peritraumatic emotional “hot spots” in 

memory.Behavioural and cognitive psychotherapy,29(3), pp.367-372.



“Perhaps more importantly he has never experienced flashbacks, nightmares or 

disturbing thoughts involving his mother or the period he spent in her care.”

“Again I consider it of significance that the pursuer has no adverse memories and has 

never experienced flashbacks, nightmares or disturbing thoughts about his period at the 

home. ”

“To the contrary, on his, essentially unchallenged, evidence the flashbacks, nightmares 

and disturbed memories he has experienced throughout his life that have occasioned 

him difficulty in both development, interpersonal relationships and employment all 

relate to his time spent in the care of WQ and, more pointedly, the abuse of a sexual 

nature that he sustained over a lengthy period at that person’s hands. It follows that I 

am satisfied on the balance of probabilities that the difficulties experienced by the 

pursuer in both his personal life and in relation to employment have been proved to be 

causally linked to the CSA perpetrated”

A v Glasgow City Council [2021] CSOH 102



I considered the evidence showed that the pursuer had reoccurring nightmares related 

to the abuse (one of the Brother’s coming into the dormitory), was reminded of the 

abuse when child abuse was mention (sic) in the news or in films, had intrusive thoughts 

during marital relations, engaged in social avoidance, was unable to talk about the abuse 

he suffered, had problems concentrating, had problems with sleep, had difficulties in 

establishing trust, was hyper vigilant and engaged in self destructive behaviour (in the 

form of substance misuse). I accepted these were symptoms of PTSD

He also remembered the David Bowie song and I considered that was something that 

was likely to stick in a person’s mind

AB v The English Provence of the Congregation of Christian Brothers [2022] 

SC EDIN 7







Conclusions
• Diagnosis as descriptor of nature and extent of essential 

features present and whether consistent with mental 
disorder beyond the boundary with normality

• Takes account of relationship and influence of processes 
relating to dose-response, memory, disclosure/experiential 
avoidance, convergence of mechanisms, memory, 
pathognomonic feature

• Takes account of the reliability and response bias for of ALL 
sources of information

• Focuses on the clinical plausibility of presentation

• Is informed by commitment to reflective practice and 
demonstrable commitment to maintain and extent 
knowledge within scope of expertise



Thank 

You

Professor Craig White

Email: profc@profc.org

mailto:profc@profc.org
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